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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following wa
Nationalmor Regional Bc .t
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

(A)

(i)

(ii) e GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of (-GST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit(iii)
involved or the amount of fine, fee or penalty determined in the order appealed against1
subject to a maximum of Rs. Twenty-Five Thousand.
e Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar+
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110

of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.
Appeal to be filemem C)17

(i)

(ii)

(B)

after paying –

Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the apbellant; and

A sum equal to twenty five per cent of the remaining amount of Tm in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the aI)Deal has been filed.

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can .be made within three mohths
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

(i)

(ii)
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n . ORDER-IN-AppEAL
Brief Facts of the Case :
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eflly state
GST Registra GSTI.on

on 17.07.2023. ThI
2017 o: GST

amounting to
accordingly submitte
the credit 'ailed by the

CGST Act, 2017 (i){}#? .tion has

S were

e lnputs

the facts of the case is that the :AppeUarLt’ is holding

No'24AAGFB1937plZ8 has filed the present appeal

appellant had filed Tran- 1 under Rule 117 of CGST Rules

olnmon porta1 on 27'12'2017 forwarding cenvat credit
Rs' 61’76’209/- i- Table 7(b) (Column-8) ,f th, T,,._1 ,.d

letter dated 05.08.2020 and 52.01.2021 giving details of

As per the provisions of Section 140(5) and'140(7) of

credlt shall be availed by the registered person (ii) Point

aplsen before the receipt of inputs or input services since

r“sed before 1“ July, 2017 (iii) DuV and tax in „,P,'.t if th'
Or lnptlt services has been paid before .1,t JulVJ 2017.

3' . Thus'' the appellant availed credit on subject gbods on which duties were

P 1aL i I(AHFHi t1 rL (IHHHi e r t gkI e e Hg1X i S ting Central Excise / Service Tax Laws under the (J ST law as

ISSVITd to the appellant as.king to show cause as to why the inadmissible cenvdt

penaltY under Section 73(9) of CGST Act 2017
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(i) tha noacee ias .made all mistake of £urongtY'i-'U}ng TabLe 7(b) of TFan’ 1 blstectct

of Table 7( cl) or Tt'cul_1 under ),$eca?n. 140(3) ?f, yy CGST Act,. 2017 but has not

fRed rdviseci Form Tran- 1,

+4

t
i

B

r++\

5. . Being aggrieved with the impugned order . tb.e. appettcur} has filed the

present appeal on 17.07.2023, on the foIl-owirlg:grp}}r++ P:

(i)

(ii)

No DRC_01/DRC_OIA has been is9ued Fo the appellant before

issuance of. show cause notice; hence the show cause notrce is

issued illegally;

The availn.lint of cenvat credit. c.hong)t be disallowed based on the

mere faCt that ITC has been avaiIQd jn. .an".ineorrect table i.c'> in

-Table 7(b) instead bf Table 7(a) under,Section 140(3) of the CGS’I

Acl 2017. As per the oi(.-) t the Badge Supdt.. Vide his letter dated

30,03.2023 has vouched that tbd inydices were verified and the

asgegs(.,e has paid .the excess duty at the rata of 12.50%. Thus, the

amount of cenvat credit carried forward in ’1*ranT 1 is eligible.

The appellant h4s -cited the folloWing aRse jaWS. in their faVour;-

(a) ' Blue. Bird Pure Pvt LTd UOI-Rnd' pts
(b). Adinath Inds Vs UOI

(c) Comdr of c,ST Chennai s6uth vs Bhdrat 'Electronics L.tcl'

As per CBIC Circular No. 180/ 12/ i20.2?-GST -dBted -09'09'2022 it

has been CIa;ified that where: the.:credit avaiIQd.by the r6gistered

person on the bagis of Form GST.TB4N-l/TBANt2 filed earlier, has

either wh8lly. or pa;tly bien 'rejeQted'-.bY. the .proper officer> the

apPrQPridte remedy in such cag<jq i$ td 'prbfc?t- an appeal against th!:

said order or -to pursUe alternaa te remedies available as per law'

Where the adjudication/appeal proceeding - in such cases is
pg-ndi14g> the appropriate coyrse woulc+ be to burque the said

adjadication/app9al. In such case$, filjng .a fresh declaration in
Form (,JST Tran_1/Tran-2> pursuant. tO the special dispensation

being &rovidqd vide this circulgr,. is,not thQ pppr S)pri?te course of

actror1 ,
As their cases is similar to thd on6 $$ qu oted in the above circ'ulaE>

the+ were unable to file revi?ed.’IT,rgn: +;

b{e a\,ailment of -ITC' is- fundarri.drltRI:.right of : Appellant and cannot

be denied.' The declaration of ITC',-in TFan-1; in Table 7(b) instead of

Table 7(a) is a -procedurql 'lapse -od ', the -.gid'e of th.Q appellant during

filing Tl_ul_ 1-. '[>&mands ',.'ann,it sustain merely on the basis of non-
consequential procedural lapse.

(1+1)

(V).

(Vi)

2
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n\ (VU) The' liabilitY of interest does not arise in the instant case as it is

evldent that Section 50(1) and 50(2') of the CGST Act 2017 covers .

the liabiliV for payment of interest in case of failure to pay tax on

outward supplies. It also covers the liability for payment of interest
when a taxpayer has filed the return late

Slnce neifher of the SUb-sections of Section 50 of the C(..JST Act

2017 are applicable, the inte'e't conn,med by the adjudicating
authoriW under Section 50 of CGST Act, 2017 is not sustainable

The impugned OIO itself evidences that the credit was legitimate

and invoices were verified by the SuPerintendent. The Qnly reason

for disa11owance was an error in selecting the t'able in Tran_ 1. This

proves that there was no intent to defraud revenue. The crehit is

legitimate and the- appellant was eligible for such transitional

credlt' Thus the element Of Mens Rea is not present and hence

penalty under Section 73(9) of the CGST Act) 2017 is Aot
imposable on them

The appellant has prayed that ;

(1) . the impugned order passed by the adjudicating authoriV

should be set aside and all demands be dropped with \

consequential relief;

appeal m.ay be' allowed with necesgary retieF as per
aforesaid ground to the appellant.

(vai)

(iX)

abd di
see

(ii)

Personal Hearing:_

6' Personal Hearing in the matter was held on 2 t.1,-).2023) wherein

Mr' Nitesh Jain’ C'A' appeared. on- behalf of the ' AppeUarLt’ as autho,i,ed

represen atlve- ]During P'H' he has reiterated the written submission and

submitted that th' i”U' i' '',y limit,d t, a,ai1,n,nt of cenvat credit in Tran_1

in Table 7'1 (b) i-stead of T'bl' 7.1('). Si.,, ,, p„ th, ,i,,u1.r No.180/2022

dated 09'09'2022, the app-errant cannot filed the ;evised Tran.1) as the matter

w:s already under - adjudication/appeal process. Accordingly) they . have
follOwed the circular an'd requested that the appeal may be considered

Discussion abd Findings :

' I have carefully gone through the facts of the case available

1C) ][][• r Ie 1(1HHHF1p I(IFHHH) H]r I(I•• s>suIL•) missions made by the U/pe ZZ ant Jjn the Appeals MemoranduM

the CGST Act’ 2017, 1 find that the appeal has been filed in the normal period
le'’ well within the time limit prescribed and accordingly) I proceed further to
decide the instant case.
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8. . 1 find that th9 basic issue. tp be d+aided ii- that 'Appell?mt’ hTd availed the

cen„at credit of Rs. 61275J26$/- tO their Tran- 1:. q,Tqbld' 7..1-(P) instead of Table

7.1(a) is admis sidle o-r .Ilot. A BCN .dated- 01..-.1-0.?0? 1 Wag, iss-Fed to t.he

,pp£U,„,it f., ii,d. Ini?$ib+, .,„,djt ,f Rs. 61 ,75,qc?9.4- carrjed for”="d in ’I’'’bIT

7(b) Ii th, T,Rn_1 .und„ h„ .g,„„ I,ing SecP?F.,}491?); and-. t40(7) of the CGS’I

A.t> -2-017. in b,iq r,gJrd'. T}„r.,gRer, the 9djudi qf:ItU)g - aV'thQI ItY vide il"pugfLed

o;-def has disan<.)w-ect has' di$.allowed tha cgnvat: qtF eljt oF RF' 6+,76,209/- und(31

p„„i,i to gecUon. 140(3) of 'th? -CG$’1* Act, ': p01.7.’. ,al+d’ -leVi(i lnterest as

;pplic£1,; und„ q,,.,ti,.n .56 „?d imp'”d. p'npIty of Rs:' 6.,r7'62c)/- unde1
S,,,.'ti.n 73(9) of the Ce,ST Act, 2017 on the fglloytllg Tea9ons:

(i) thi „da,-;, ha, ,lad, a„, -A„i,tak, ,fu'"'Rgb .$}+g T9bte 7 ft?) o/ Tr“"I i"steact

,f T„it, 7(') .fT„„„-1 ,1„der.Secdon 140(3) pf th' CGST Ad, 2017 b"t h“' "'I

$ted're tRs.ed Form, Tran- 1 :

/--\

9. It is apparent from the reply dated,.O’3,08.?0?2 Qf FIle appellant to the

SCN -dated 81. 16.2023 that tbd l£Aguage in the .bST. PoI-tBl. describing Table 7

of T;an_1 is techni(.a1 and not 8asy for- ajl' regi?t9rgd Pe?!?pDS cInd laYman to

and interpret. The -appellant' aq99pts- thQ t -- thqY have ,made ?n

and honest mistake in selecting th'e sub. ..tabIQ of Table-7' The

informs that they were not aware of. suFh an in.aqvertent mistake till

lim, Ih'+ w„, inf'„F„,d' by thi ,„, iIi,rit}p$ or else tReY would have sureIY

to remedY the sqme. The appellant accQPts' thqt they should have been

sho;' thi transition.al credit rightIY availab19- iP .de Fejls. Ynder Table 7 PEjf t Ca)

instead of Tabl£ .7' part (b). Their availment /'' .transfer ?f. cenvat credit falls

under Table 7 part (a) i.e, under Sectic?n '140(3) of,the q.gST' Act, 2017 as theY

beihg . regi,t„£d' d,,1„L i„ 'th, ,,,Ii„ ,q§'n'.' ''d .also . have duty paid
docu£ents/invoiLes .as reviewed by th'e adthQriU as b?fore is?uing the show

cause notIce.

derstand

dvertent

bb

10. . The CBIC has issued a Flyer. No.20 dated 01.01.2?}8 PP transiti?pal

p;ovisions. The relevant- extract of the flyer are as under:
„( C) ' C.r,dit' .,.,n' duty paid . ,t','-k: A f'gi't'r.Fd taxabl? persol=> other tl=an

manufacttire; or serViCe- provideFi maY have'. & dutY paid goods in his stock on

the appointed day. GST would be payable '-pn' ell suPP.liPS of goods or servlces
m.adi after the qppointed day. It is not thp., in.tention - of .'the Government Lo

con ict tax twice .on the $.arne. .goods. l-!encQ;. iII .itIQh, cap.ep, it 'has been provided

that the credit. of the duG}tuc paid earlier w9Vl,d-:pQ ed.rnis?ible .as credit- Such

credit be taken as under:

ii) Credit phan be taken on Ihc baii£-.of hlvoide .Qvidencing payment of
duty of excise or VAT;

Such invoices should be less then one Yeqr old;(ii)
4
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(iiiJ Declare the stock of duty paid good$ within the prgscribed time on the
cornrnon portal.D

ll' The above CBIC Circular in the said flyer has very clearly stated

that the Government never intends to collect taxes in the same goods twice

subject to conditions. In the instant case> due to the inadvertent nlistake of

carqYlng forward the transitional credit to Table 7(b) instead of Table 7(a)>

whlch is mere procedural lapse, the appellant cannot be denied their
substantial right. of the cenvat credit transition. I find that the

appellant’s difficulty in filling up a correct credit amount in the Tran_1 form

IS a genulne one which should not be preclude him from having his claim
examined by the authorities in accordance with law.

12 ' Further,-I find from the impugned order., the adjudicating auth'„ity

nowhere diSputed the ql:larlttlm. of the cen\,at .credit i,. R,.61>7622C)9/_

avalled bY the appellant. The jurisdictional Range Supdt. in his letter dated

30'03'2023, has affirmed that the invoices related to the cenvat credit were

duIY verified and. vouched that th' appellant has paid the ex'.is, duqr ai the

approprIate rate of 12.50%.Thus it appears that the cenvat credit carried

fotward b9 the appellant appears to be admissible.

13' The appellant during the personal hearing held) explained that

’“hen the poFtal was oper1 for amendrr„nts t, b,' mad, jn the T,a;,_1/T,ani

alreadY filed bY the tax baYers, due to the conditions in the -(...'BIC Circular .

No' 18c)/r2/2022-GST dated 09.O9.2022, th,y W„,.-..t i. , p,,in,. t, ale

revised Tran-1. The relevant extract at para 4.7 ' of the Circular dated
09.09.2022, is as under ;

IA 1 s IIrppp7 B 1 t i S (1HHHpq1 1 aL• r i fi I? (bF•] that those registered per pons ) who had successfUlly

filed TRAN-1/TRAN-2 earlier, and who do not require -to make any revision in

the sa“:el are not reqUired tO file/,e,ise TRAN_1/TRAN_2 dU;ing this period

from' pI- ' 10'2022 tQ 30.11 .2022. In this context, it may further be noted that in

such cases where the credit availed bY the registered $erson on the basis of

FORM GST TRAN-1/TRAN-2 filed earli„, ha, ,itt„, u,h.Ity o, pa,tty b,,n
[ejected bY the proper officer, the appropriate remedV in such c..czses is to

pYefet an appec+t against the said order or to pursue an.crytutu>e

rented teE available as per Zatl). Where the adjudica,non/appeal
ptoceeding in such cases is pending3 the apptopriclte course a>autd be to
pursue ..the said adjudication/appeal. iR such cases, laing a fresh
declaration in FORM GST TRAN-1/TRAN-2, pyrsuant , to the special

dispensation. being provided utde this circular, is not the a,ppv.op IIa,te
course o/ action. “ - ' --
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14. In this case it .is ob96rvbd that- the' Tran= 1 -,cre sgt. has..been disallowed on

the g1TF)und that. the apI)e+hq}. .has made a nIi\\$ke ':by w{pp.gly filing Tran=1

claiming iTC in Table 7(b) of' .Tran-1 in$tQag{ -.df Ta})Ig 7(a)--,c?f Tr'an'-1, .under 'a

Sec{ion 140(.3) of the c*(..,ST Act'j' 2017 and the appelj4+}\ h&.s'-fqjle sl to' filp revised

Tran-1 .when the portal was, qapen to revise. .}hQ: Tr pn-1 (1}$:fer PcIra IO' ll &

10.12 of o-1-c)). It ii-,cIArifjed. by ClplC CirQylqr. UP..180/ ip/2,022-GST dated

09.09.2022 that in case.s 'wherd'.adjudicatio.n 'Qr,,='%pp.e%l' is..-ppnding, appropriate

course will be to pursud stich f)rocess. -arid. fjl}Rg";a'. Res}I- dpglqrqtlon in .Form

(..,ST Tran_ 1/Tran_2> . pu.r'suar}} 'to the spg(jal-.'gi.$b#$qqtiQ$ --,})eiqg provided vide.

this circular, is not appropriate' course .of action:'

J

15. In view of the above, it. is .clear that the In$tRot :case gince had already

been trader adjudicati6n/app.gd brocess,. filing: teHpgd TWN'I for tqking the
LenVat crbdit from Table'7(byto 7(a) is not aVaijg})Ie to qhe.’apbellar}t as per the

afor&said circUlar dated 09.-Q9.2022. It is the,'jdgjtirpate:.right cif the appellant

to 'avail the cenvat credit which is due to.'him which'.Cannot'be denied and the

appellant deserves an opportunity to correct thQ.-inadve,rt-ent mistake made by
them

16. . In view of the above facts and .discUssion$; and.a$!pnvisaged in the C131C

Circular .No. 180/12/202i=(liT dated . 09:bb:2899,'-'..:l"':’data.b; set aside the

imbugried order jssued by .t.he-. adjudicating BaP}Qrity arId Bl}PW _to avail ITC in

Table 7(q) jn.stead-. bf Table' :7(b) - with a djregUpn lo appQllqnt to submit al
Ireldvant docdments beforQ the-'adjudicatihg .aat.h.o[ity,'who. shall verify as if the

Tran-1 is filed -under- -'Table 7(a) and alj6w.:''Ql.e-' 4r{ioUnt.. of credit found

admissible after verificatjon of .documents and' pa§s ordQr;.accordingly.

ROnq (Tfg111q=MIT{+ 1

The appeal filed by the appellant stands digp9$.ed'of in'' above terms.

;
+ I • • r
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JQi.nt:-,C.Q.En rn issioner .( Appeals )
'. Date: ' .10.2023
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By R.’P.A'.D.

M/s. Bhurni Corporation,
First Floor, Suber MaII:2, Rajshre9.Arcade,
Nr. Panchtirth Tower, Jodhpur..QhQr, Rasta
Ahmedabad 380 0:15
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